
U.S. Department of Labor Mine Safety and Health Administration 4,^~~~«~F~,
201 12th Street South, Suite 401 `~F

Arlington, Virginia 22202-5452 •`~ rGS ~T

T1TE5 ~F nC,

October 1, 2018

The Honorable Robert "Bobby" Scott
Ranking Member
Committee on Education and the Workforce

The Honorable Mark Takano
Ranking Member
Subcommittee on Workforce Protections

U.S. House of Representatives
Washington, D.C. 20515

Dear Representatives Scott and Takano:

Thank you for your letter of September 21, 2018, regarding the Pocahontas Coal Company
(Pocahontas). Today, Affinity Mine (Affinity), operated by Pocahontas, is among the safest
mines in West Virginia. Affinity has among the lowest rates in its Mine Safety and Health
Administration (MSHA) District and its national peer group of 175 to 250 employees for
Percentage of "Significant and Substantial" (S&S) Citations and Lost Time Accident Severity
Rate. The mine also showed significant improvement in the All-Injuries Incident Rate. Please
refer to the tables below.

Percentage of Citations/Orders Issued as Significant &Substantial (FY)

Rank Mine ID Mine Name 2012 2013 2014 2015 2016 2017 2018"
1 4608878 Affinit Mine 21 % 28% 17% 10% 11 % 11 % 8%
2 4801646 Brid er Under round Coal Mine 19% 9% 14% 15% 11 % 10% 8%
3 1519515 Mine #4 14% 28% 15% 10% 8% 7% 9%
4 4609217 Powellton #1 Mine 18% 15% 26% 16% 20% 16% 10%
5 4609028 Mountain View Mine 24% 28% 22°/o 17% 12% 12% 12%
6 3610045 Harve Mine na na 23% 20% 12% 23% 12%
7 1103147 Prairie Ea le-Under round 21 % 9% 14% 14% 13% 24% 18%
8 4605252 Beckle Pocahontas Mine 32% 29% 18% 23% 18% 17% 22%
9 4609319 Lower War Ea le 16% 18% 28% 23% 20% 25% 24%
10 1103141 Mach#1 Mine 18% 19% 15% 19% 25% 25% 26%
11 1517741 Paradise #9 28% 32% 37% 25% 24% 36% 29%
12 1202418 Oaktown Fuels Mine No. 2 50% 11 % 31 % 23% 16°/o 16% 29%
Group Avera e 25% 24% 23% 18% 16% 21% 18%

*FY 2018 includes data up to quarter 3 end (6/30/2018)



All-Injuries Incident Rate (FY)

Rank MinelD Mine Name 2012 2013 2014 2015 2016 2017 2018'
1 4801646 Brid er Under round Coal Mine 4.61 4.24 5.01 4.32 5.07 3.10 1.30
2 4605252 Beckle Pocahontas Mine 5.08 2.19 1.39 1.85 2.84 5.04 2.73
3 1202418 Oaktown Fuels Mine No. 2 - 4.15 2.29 4.78 4.38 4.81 3.16
4 3610045 Harve Mine na na 3.60 3.62 2.01 2.92 3.33
5 1103147 Prairie Ea le-Under round 11.35 6.54 3.50 7.04 3.25 4.55 3.70
6 4608878 Afflnit Mine 9.91 6.93 3.37 5.07 4.11 6.50 3.85
7 4609217 Powellton #1 Mine 6.74 9.56 1.69 10.21 7.27 4.72 4.27
8 1517741 Paradise #9 6.56 3.85 3.64 3.33 2.68 3.36 4.35
9 1519515 Mine #4 - 12.77 4.23 3.67 5.79 7.97 4.47
10 4609028 Mountain View Mine 12.64 6.71 4.22 3.76 9.87 4.72 4.68
11 4609319 Lower War Ea le 1.45 9.21 6.35 5.01 7.46 7.16 4.93
12 1103141 Mach #1 Mine 7.02 3.14 4.05 5.10 4.00 4.51 5.76
Grou Avera e 7.12 5.83 3.65 4.66 4.82 4.90 3.88

*FY 2018 includes data up to quarter 3 end (6/30/2018)

Lost Time Accident Severity Rate (FY)

Rank MinelD Mine Name 2012 2013 2014 2015 2016 2017 2018*
1 4801646 Brid er Under round Coal Mine 613.61 67.82 656.18 282.26 247.73 2,369.48 1.30
2 4608878 Affini Mine 281.09 5,532.57 47.19 26.80 257.56 81.80 70.09
3 4609319 Lower War Ea le 1.45 916.32 429.80 280.94 3,302.56 762.96 88.82
4 1202418 Oaktown Fuels Mine No. 2 na - 44.60 317.11 247.62 397.45 98.76
5 3610045 Harve Mine na na 245.71 170.83 165.38 268.37 122.67
6 1103147 Prairie Ea le-Under round 441.88 359.94 163.42 179.15 381.06 117.50 132.81
7 4605252 Beckle Pocahontas Mine 1,935.62 377.96 150.45 91.32 152.61 2,453.33 139.30
8 4609028 Mountain View Mine 506.22 251.38 2,655.38 0.84 320.16 43.37 145.68
9 1103141 Mach #1 Mine 221.42 129.26 234.69 84.09 96.44 72.47 153.19
10 1517741 Paradise #9 145.59 90.29 102.19 980.56 94.31 257.18 171.17
11 1519515 Mine #4 na 432.83 258.40 221.11 293.60 315.91 213.50
12 4609217 Powellton #1 Mine 669.90 896.09 116.02 445.98 360.68 1,019.00 248.70
Grou Avera e 623.46 857.78 415.01 267.78 462.98 678.12 132.84
*FY 2018 includes data up to quarter 3 end (6/30/2018)

Over the past five years-while Affinity was designated by MSHA as a Pattern of Violations
(POV) recipient-MSHA and Affinity have worked together to make remarkable progress both
in compliance and accident prevention. During this time, MSHA inspected Affinity over 400
times for specific issues and completed 20 inspections of the entire mine. Further, Pocahontas
developed and implemented a successful Corrective Action Program and changed Affinity's
management.

It is against this backdrop that career staff at MSHA and career attorneys from the Office of the
Solicitor recommended and negotiated a favorable settlement agreement with Pocahontas after
nearly five years of being in the POV designation. This agreement accomplished two goals: (i)
it fully preserved the POV citations and orders at Affinity, and (ii) it preserved MSHA's future
discretion to determine what constitutes a POV. On August 28, 2018, the Federal Mine Safety
and Health Review Commission (Commission) dismissed Affinity's appeal at Affinity's request
by a 3-1 margin, without any comment from the majority.

The question on appeal before the Commission was whether the Administrative Law Judge
(ALJ) in the court below had correctly determined, in a summary decision, that the Secretary had
established the existence of a POV at the mine. In a July 13, 2017 open meeting of the
Commission, the majority of the Commissioners indicated they would vacate the ALJ's decision
and remand the case for further proceedings. Career staff also were concerned that the
Commission decision might include language constraining the Department of Labor
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(Department) going forward in its discretion to determine what constitutes a POV, which could

have made it more difficult for the Department to enforce the rule going forward.

At the time of the settlement, Affinity had been operating under MSHA's POV notice for almost

five years—much longer than any other mine in the history of POV enforcement—and had
significantly improved its safety and health conditions. Rather than waiting for the expected
adverse Commission decision that might have contained language that would have constrained

MSHA's enforcement ability, the settlement permanently preserved the POV finding in this case

and preserved MSHA's ability to enforce the rule in the same manner as it has done historically.

It also validated MSHA's efforts over the last five years in enforcing the POV notice at Affinity,
which, even though it did not receive an inspection completely free of S&S violations,
nonetheless resulted in substantial safety and health improvements for Affinity's miners.

As you may know, the POV final rule itself remains in litigation in the federal district court in

the Southern District of Ohio; an adverse decision in the Affinity case potentially could have
been used against the Department in that case. In light of the risk to MSHA's most significant
enforcement tool and the robust improvement in health and safety at Affinity, the Department
exercised its broad discretion to reach a settlement and resolve the litigation in a way that
maintained the Department's existing and highly effective enforcement ability.

In response to your document requests, enclosed please find a copy of the settlement agreement,
a copy of documents filed with the Commission relating to the settlement, and a news article
discussing the Commission's open meeting. As the Department's filings make clear, the
Department had been unaware that Pocahontas intended to file its motion and the agreement
under seal. The Department did not request that, did not agree to it, and did not believe that
filing under seal was necessary or desirable. The Department did, however, wish to support
Pocahontas' motion as a general matter, and so filed its initial response under seal as well. (As
the filed documents also make clear, all documents were quickly unsealed after the Department
clarified it did not believe a reason existed for sealing the documents.) Also, the enclosed public
filings reflect all agreements between the Department and Pocahontas.

MSHA remains committed to robust, consistent enforcement of the Mine Act—including issuing
POV notices where appropriate to fulfill its mission to keep the nation's miners healthy and
safe. MSHA's successful enforcement of the POV Rule is best illustrated by the dramatic
reduction in the number of mines meeting the screening criteria to be considered for a POV. The
number of mines that have qualified for further review after meeting the screening criteria has
fallen from over 50 in 2010 to none in the last four years. MSHA's successful enforcement of
the POV Rule continues to be a valuable tool to protect America's miners.

Sinc,6rely,

~~ ~ ,~

David G. Zatezalo
Assistant Secretary of Labor for
Mine Safety and Health Administration

Enclosures





FEDERAL MINE SAFETY AND HEALTH REVIEW COMNIISSION

1331 Pennsylvania Avenue, NW, Suite 520N

Washington, DC 20004-1710

POCAHONTAS COAL COMPANY,

LLC

Contestant,

CONTEST PROCEEDING

Docket No.: WEVA 2014-395-R

Order No.: 3576153; 12/19/13

v.

U.S. SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

Respondent.

U.S. SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

CIVIL PENALTY PROCEEDING

Docket No.: WEVA 2014-1028

Docket No.: WEVA 2015-854

Petitioner

v.

POCAHONTAS COAL COMPANY,

LLC

Mine ID No.: 46-08878
Mine: Affinity Mine

Respondent. Commission

MOTION TO WITHDRAW PETITION FOR DISCRETIONARY REVIEW

Pocahontas Coal Company, LLC ("Pocahontas"), by and through its undersigned

counsel, and pursuant to Federal Mine Safety and Health Review Commission ("Commission")

Procedural Rule 10, 29 C.F.R. § 2700.10, and Commission Procedural Rule 11, 29 C.F.R.

§ 2700.11, hereby moves for an order granting its Motion to Withdraw Petition for Discretionary

Review as more fully set forth below. Pocahontas files this motion under seal.

~3o~ozs~~z



INTRODUCTION

On October 24, 2013, the Mine Safety and Health Administration ("MSHA") issued

Section 104(e)(1) Written Notice Number 7219153 ("POV Notice") to Pocahontas' Affinity

Mine alleging a pattern of violations ("POV") existed at the mining operation. MSHA issued the

POV notice pursuant to Section 104(e)(1) of the Federal Mine Safety and Health Act of 1977

("Mine Act") (30 U.S.C. § 814(e)(1)). On December 31, 2015, Pocahontas filed with the

Commission a Petition for Discretionary Review ("PDR") pursuant to Commission Procedural

Rule 70 (29 C.F.R. § 2700.70). This PDR related to the POV Notice and two decisions issued by

Administrative Law Judge on November 3, 2015 and December 24, 2015.

The parties have now negotiated a compromise of this matter and have agreed to resolve

the issues raised in Pocahontas' PDR and the related briefs before the Commission. Accordingly,

Pocahontas respectfully moves the Commission for an order granting its Motion to Withdraw

Petition for Discretionary Review and states each party will bear its own costs and fees in these

proceedings. A copy of the Settlement Agreement is filed separately under seal to this motion as

Exhibit 1. Counsel for Pocahontas has informed counsel for the Secretary of its intent to file this

motion.

ARGUMENT

Pocahontas seeks to withdraw its PDR based entirely on the terms of the Settlement

Agreement between the parties. Commission Procedural Rule 11 provides that "[a] party may

withdraw a pleading at any stage of a proceeding with the approval of the Judge or the

Commission." See 29 C.F.R. § 2700.11; see also Fed. R. App. P. 42(b) (noting in part that "[a]n

13070281v2
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appeal may be dismissed on the appellant's motion on terms agreed to by the parties or fixed by

the court").1

Commission precedent sets forth the right of a party to request permission to withdraw its

petition for discretionary review. See Speed Mining, Inc., 27 FMSHRC 286 (Mar. 2005)

(granting motion to withdraw petition for discretionary review filed pursuant to Commission

Rules 10 and 11); Newmont Gold Company, 21 FMSHRC 564 (June 1999) (granting motion to

withdraw as it neither disturbed the holdings of the judge nor the penalties assessed); Thunder

Basin Coal Company, 1996 WL 354599 (June 1996) (granting unopposed motion to withdraw

petition for discretionary review); RNS Services, Inc., 18 FMSHRC 115 (Feb. 1996) (granting

unopposed motion to withdraw petition for discretionary review); Jim Walter Resources, Inc., 9

FMSHRC 390 (Mar. 1987) (granting unopposed motion to withdraw petition for discretionary

review and to dismiss proceeding); Russell Collins and Virgil Kelley, 5 FMSHRC 1671 (Oct.

1983) (granting motion to withdraw petition for discretionary review).

The Commission has also recognized that a proceeding "no longer presents] a justiciable

controversy" and "[a] case is moot when the issues presented no longer exist or the parties no

longer have a legally cognizable interest in the outcome." See Brent Roberts, 20 FMSHRC 1245,

1247-48 (Nov. 1998); see also Youghiogheny &Ohio Coal Company, 7 FMSHRC 200 (Feb.

1985) (finding adequate reason to grant motion to dismiss proceeding filed by Secretary after

petition for discretionary review filed by operator when "there is no longer a true adversarial

contest suitable for judicial resolution")

~ Commission Rule 1(b) provides that Federal Rules of Civil Procedure and Federal Rules of

Appellate Procedure shall apply "so far as practicable" in absence of applicable Commission

rules. See 29 C.F.R. § 2700.1(b).
i 3o~ozs ~ ~z
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CONCLUSION

For the reasons set forth above Pocahontas requests that the Commission issue an order

granting its Motion to Withdraw Petition for Discretionary Review.

Respectfully submitted,

POCAHONTAS COAL COMPANY, LLC
Contestant,

BY COUNSEL

s~Jason M. Nutzman
JASON M. NUTZMAN
DINSMORE & SHOHL LLP
Huntington Square, 900 Lee Street
Suite 600
Charleston, WV 25301
304.357.9938
304.357.0919 (fax)
j ason.nutzmanl~v.dinsulore.com

ROBERT HUSTON BEATTY, JR.
DINSMORE & SHOHL LLP
801 Pennsylvania Avenue, N.W.
Suite 310
Washington, D.C. 20004
202.372.9100
304296.6116 (fax)

Date: July 10, 2018 robert.beattyLc~dinsmore.com

i 3o~ozs i ~a
4



FEDERAL MINE SAFETY AND HEALTH REVIEW COMNIISSION
1331 Pennsylvania Avenue, NW, Suite 520N

~1Vashington, D~ 20004-1710

POCAHONTAS COAL COMPANY,
LLC

Contestant,

CONTEST PROCEEDING

Docket No.: WEVA 2014-395-R
Order No.: 3576153; 12/19/13

v.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

Respondent.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

CIVIL PENALTY PROCEEDING

Docket No.: WEVA 2014-1028
Docket No.: WEVA 2015-854

Petitioner

POCAHONTAS COAL COMPANY,
LLC

Mine ID No.: 46-08878
Mine: Affinity Mine

Respondent. Commission

CERTIFICATE OF SERVICE

I hereby certify that a copy of the forgoing MOTION TO WITHDRAW PETITION

FOR DISCRETIONARY REVIEW upon the parties on the 10th day of July, 2018, via

FMSHRC e-filing and electronic mail (where indicated) to:

Lisa M. Boyd
Executive Director

Federal Mine Safety and Health Review Commission

1331 Pennsylvania Avenue, NW, Suite 520N

Washington, D.C. 20004-1710

i3o~ozai~z
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The Honorable Margaret A. Miller
Administrative Law Judge
Federal Mine Safety and

Health Review Commission
721 19th St., Suite 443

Denver, Colorado 80202-2500

W. Christian Schumann
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
schumann.walter(a~doLgov

Ed Waldman
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
waldman.edward(ci!dol.

Jason Grover
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
~rover.i asonr ~~do.l. gov

s/Jason M. Nutzman
Jason M. Nutzman

i 3o~oza i ~2
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July 10, 2018

VIA FMSHRC ELECTRONIC FILING

Docket Clerk
Federal Mine Safety and Health Review Commission
1331 Pennsylvania Avenue, N.W. Suite 520N
Washington, D.C. 20004-1710

DINSMORE & SHOHL ~~P
707 Virginia Street East ̂ Suite 1300
Charleston, WV 25301
www.dinsmore.com

Jason M. Nutzman
(304) 357-9938 (direct) ̂  (304) 357-0919 (fax)
Jason. nutzman@dinsmore.com

RE: Pocahontas Coal Company, LLC
Docket No. WEVA 2074-395-R et al.
FILED UNDER SEAL —CONFIDENTIAL DOCUMENT

Dear Docket Clerk:

Attached for electronic filing please find a confidential addendum to Pocahontas
Coal Company, LLC's previously filed Motion to Withdraw Petition for Discretionary
Review in the above-captioned matter. Pocahontas requests that the attached by "Filed
Under Seal" by the Federal Mine Safety and Health Review Commission to preserve the
confidentiality of the document.

Thank you for your kind attention to this matter. Please contact me if you have
any questions.

Regards,

Jc~o-w M. N~,~t~rw~,w

Jason M. Nutzman

JMN

13084157v1
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AGREEMENT

This Agreement is being entered into between Pocahontas Coal Company LLC
("Pocahontas") and the Mine Safety and Health Administration ("MSHA") on June 2.9,

2018 (collectively "Parties").

2. The Parties have agreed to end the matter currently pending before the Federal Mine Safety

and ~Iealth Review Commission ("Commission") in Pocahontas Coal Company, LLC v.

tI.S. Secretary of Labor, Mine Safety and Health Administration (MSHA), WEVA 2Q1~-

39S-R, et: al. ("the Proceeding'.

3. By entering into this Agreement Pocahontas hereby agrees to file with the Commission a

.Motion to Withdraw Appeal in the Proceeding.

4. In exchange for Pocahontas filing a Motion to Withdraw Appeal in the Proceeding, and the

Commission's issuttnce of a full, clear, and unambiguous dismissal of the Proceeding,

MSH~ agrees to iirunediately terminate Notice of Pattern of Violations Number 7219153

issued at the Affinity Mine on October 24, 2013, and provide prompt written

acknowledgment of the same to Pocahontas.

5, The Commission's refusal to fully dismiss the Proceeding renders Phis Agreement null. and

void and the parties shall be returned to their original positions in the Proceeding, prior to

entering this Agreement, to include waiting on consummation of Pocahontas' appeal before

the Commission, any remand or direction. by the Commission, or any additional appeals to

the United States Court of Appeals and beyond.

6. The parties will bear their own attorney's fees and litigation expenses for the Proceeding.

7. The Parties agree to keep the contents ~f this Agreement confidential until such time as tfle

Commission issues a full, clear, and unambiguous dismissal of the Proceeding.

FILED UNDER SEAL



8. The parties agree to execute this flgt•eement in Countec•parts.

i
Robert H. I~eatty, Jr., Esn.

Jason VI. Nutzman, Esq.

attorneys for Pocahontas Coal Co., LLC

I ul A. IConstan~ ty q.

Vice President and Gene

United Coal Company I

Kate O. Scannlain
Solicitor of Labor

April E. Nelso~i
Associate Solicitor

A.li ~. Beydoun

Co~insel, Appellate Litigation

Edward Waldman
1~ttorney

tlttorneys for fhe Secretary of Labor,

Mine Safety and Health

Adrnnistration

FILED UNDER SEAL



8. The parties agree to execute this Agreement in Counterparts.

Robert H. Beatty, Jr., Esq.
3ason M. Nutzman, Esq.
Attorneys for Pocahontas Coal Co., LLC

Paul Konstanty, Esq.
General Counsel
United Coal Company

Kate 4. Scannlain
Solicitor of Labor

April ~. Nelson
Associate Solicitor

Ali A. Beydoun
Coun 1, Appellate Litigation

~dward.Waldman
Attorney

Attorneys for the Secretary of Lobar,
Mine Safety and Health
Administration

FILED UNDER SEAL



8. The parties agree to execute this Agreement in Counterparts.

Robert H. Beatty, Jr., Esq.

Jason M. Nutzman, Esq.

Attorneys for Pocahontas Coal Co., LLC

Kate O. Scannlain

Solicitor of Labor

April E. Nelson

Associate Solicitor

Paul Konstanty, Esq.

General Counsel

United Coal Company
Ali A. Beydoun

Counsel, Appellate Litigation

Edward Waldman

Attorney

Attorneys for the Secretary of Labor,

Mine Safety and Health

Administration

FILED UNDER SEAL



*FILED UNDER SEAL*

FEDERAL MINE SAFETY AND
HEALTH REVIEW COMMISSION

POCAHONTAS COAL CO., LLC,

Petitioner,

v.
Docket Nos. WEVA 2014-395-R

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHP~,

Respondent.

WEVA 2014-1028
WEVA 2014-854

SECRETARY'S RESPONSE IN SUPPORT OF POCAHONTAS' MOTION TO
WITHDRAW PETITION FOR DISCRETIONARY REVIEW

The Secretary supports Pocahontas' July 9, 2018 motion to withdraw its

appeal in the above captioned tyith the following additional facts

First, Pocahontas has long since paid in full the proposed penalties with

respect to both of the Section 104(e) withdrawal orders before the

Commission in this case, i.e., Order No. 3576153 ($5,600) and Order No.

9001636 ($764).

Second, the agreement between Pocahontas and the Secretary, a copy of

which was attached to Pocahontas' motion to withdraw its appeal, does not

reduce or otherwise affect any other contested penalties.

Third, for the same reasons the Commission lacks jurisdiction to review the

issuance of a notice of pattern-of-violations, as discussed in Pocahontas Coal

1



Company, 38 FMSHRC 176 (2016), the Commission lacks jurisdiction to

review the termination of a notice of pattern-of-violations such as that

contemplated by the above referenced agreement between the parties.

CONCLUSION

Accordingly, the Secretary requests that the Commission grant Pocahontas'

motion to withdraw its petition for discretionary review in the above-

captioned case.

KATE S. O'SCANNLAIN
Solicitor of Labor

APRIL E. NELSON
Associate Solicitor

ALI A. BEYDOUN
Counsel, Appellate Litigation

./s/Edward Waldman
EDWARD WALDMAN
Attorney
201 12th St. South, Suite 401
Arlington, VA 22202-5414
(202) 693-9344
(202) 693-9392 (fax)
~valdman.edwa.rd@dol.~ov
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CERTIFICATE OF SERVICE

I certify that on July 17, 2018, I served a copy of the foregoing response

to motion to withdraw petition for discretionary review via electronic mail on~

Robert H. Beatty, Jr., Esq.
Jason M. Nutzman, Esq.
Dinsmore & Shohl LLP
Jason.Nutzman~dinsinore.com
R.obert.Beattv~dinsmore.com

/s/Edward Waldman
EDWARD WALDMAN
Attorney
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FEDERAL iV11~lE SAFETY AiVD HEALTH REVIEtN C~I'~~~ISSIt~Pd

1331 PENNSYLVANIA AVENUE., NW, SUITE 520N

WASHINGTON, D.C. 2000A-1714

1 L

SECRET~IRY Q~ LABOR.
MINL; SAFETY AND HEr~LTH
~DiVINISTR~ITION {MSHA) Docket Has. WrVA 241 -395-R

WEVA 2014-1U28
v. WEV'A 2014-854

FOC~.F-IQNT~,S CC}1aL CQMP~INY, LLC

t}RDI~R

On July 10, 2013,. Counsel for Pocahontas Coal Gornpany, LLC ("Pocahantas"), tiled a
oration "under seal°' to withdraw its Petition far Discretionary Review ("PDR") an thr~ grounds
that the parties had reached a settlement agreement in the a6ave-referenced cases. C7n July 17,
2018, the Secretary o~'Labor filed a response "under seal" in support of Pocahontas' motion to
withdraw its PDR. However, neither party filed a ~zotian to file tinder scat ~r provided
justifcatian for tl~e Commissio~i sealing tivl~at would otl~envis~ be publicly available tilin~;s.

The Commission directs the parties to file a pteadin~ e~cplainin~ why the rnot an and
response have been filed. "under seal." Parties should explain how sealing these pleadings is
consistent ~vitl~ Congressional intent that. set~lem~nts under floe Federal Mine ~af~ty and Health
t~.ct of 1977 take place with sufficient transparency so that the ~ubiic evil( b~ aware of t~ze
process. The parties' response must be filed within five (~) days of the issuance o~this order.

.~;.~~ ~ a
William I. ~lth~n, Acting. Chairman

ftc~bcrt F~. Cohen, .Ir., C~umn~is~ioner



Distribution:

Jason Nutzman
Dinsmore & Shohl LLP
707 Virginia Street East, Suite 1300
Charleston, West Virginia 25301

Robert Huston Beatty Jr., Esq.
Dinsmore & Shohl, LLP
801 Pennsylvania Avenue N.W., Suite 610
Washington, D.C. 20004

Edward Waldman, Esq.
Office of the Solicitor
US Department of Labor
201 12th St. South, Suite 401
Arlington, VA 22202-5450

Ali Beydoun, Esq.
Office of the Solicitor
US Department of Labor
201 12th St. South-Suite 401
Arlington, VA 22202-5450

Melanie Garris
Office of Civil Penalty Compliance, MSHA
U.S. Department of Labor
201 12th Street South, Suite 401
Arlington, VA 22202-5450

Administrative Law Margaret Miller
Federal Mine Safety and Health Review Commission
Office of Administrative Law Judges
721 19th Street, Suite 443
Denver, CO 80202-2536



FEDERAL MINE SAFETY AND
HEALTH REVIEW COMMISSION

POCAHONTAS COAL CO., LLC,

Petitioner,

v.

Docket Nos. WEVA 2014-395-R
WEVA 2014-1028
WEVA 2014-854

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Respondent.

RESPONSE TO COMMISSION'S JULY 19, 2018 ORDER

The Secretary was unaware that Pocahontas was going to file its motion to

withdraw its PDR under seal, and does not believe that there was any reason

for Pocahontas to file the motion (and any attachments) under seal.

Consequently, attached to this response is a copy of the Secretary's July 17,

2018 response with the "under seal" designation removed.

KATE S. O'SCANNLAIN

Solicitor of Labor

APRIL E. NELSON
Associate Solicitor

ALI A. BEYDOUN
Counsel, Appellate Litigation

/s/Edward Waldman
EDWARD WALDMAN
Attorney
201 12th St. South, Suite 401
Arlington, VA 22202-5414
(202) 693-9344(0)/(202) 693-9392(f~
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CERTIFICATE OF SERVICE

I certify that on July 26, 2018, I served a copy of the foregoing response

(with attachment) to the Commission's July 19, 2018 order via electronic mail

on•

Robert H. Beatty, Jr., Esq.
Jason M. Nutzman, Esq.

Dinsmore & Shohl LLP
Jason.Nutzman@dinsrnore.com
Robe rt.Beattv(~dinsmore.com

/s/Edward Waldman
EDWARD WALDMAN
Attorney
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FEDERAL MINE SAFETY AND

HEALTH REVIEW COMMISSION

POCAHONTAS COAL CO., LLC,

Petitioner,

v.

Docket Nos. WEVA 2014-395-R

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH

ADMINISTRATION (MSH~,

Respondent.

WEVA 2014-1028
WEVA 2014-854

SECRETARY'S RESPONSE IN SUPPORT OF POCAHONTAS' MOTION TO

WITHDRAW PETITION FOR DISCRETIONARY REVIEW

The Secretary supports Pocahontas' July 9, 2018 motion to withdraw its

appeal in the above-captioned with the following additional facts

First, Pocahontas has long since paid in full the proposed penalties with

respect to both of the Section 104(e) withdrawal orders before the

Commission in this case, i.e., Order No. 3576153 ($5,600) and Order No.

9001636 ($764).

Second, the agreement between Pocahontas and the Secretary, a copy of

which was attached to Pocahontas' motion to withdraw its appeal, does not

reduce or otherwise affect any other contested penalties.

Third, for the same reasons the Commission lacks jurisdiction to review the

issuance of a notice of pattern-of-violations, as discussed in Pocahontas Coal

1



Company, 38 FMSHRC 176 (2016), the Commission lacks jurisdiction to

review the termination of a notice ofpattern-of-violations such as that

contemplated by the above referenced agreement between the parties.

CONCLUSION

Accordingly, the Secretary requests that the Commission grant Pocahontas'

motion to withdraw its petition for discretionary review in the above-

captioned case.

KATE S. O'SCANNLAIN
Solicitor of Labor

APRIL E. NELSON
Associate Solicitor

ALI A. BEYDOUN
Counsel, Appellate Litigation

/s/F'dward W?l~~an
EDWARD WALDMAN
Attorney
201 12th St. South, Suite 401
~rlingtpn, VA ~~~Q~-.rj414

(202) 693-9344
(202) 693-9392 (fax)
~valdman.ed~~ard@dol.gov

L



CERTIFICATE OF SERVICE

I certify that on July 17, 2018, I served a copy of the foregoing response

to motion to withdraw petition for discretionary review via electronic mail on~

Robert H. Beatty, Jr., Esq.
Jason M. Nutzman, Esq.
Dinsmore & Shohl LLP
Jason.Nutz~nan@dinsinore.com
Robert.BeattvG~dinsmore.com

/s/Edward Waldman
EDWARD WALDMAN
Attorney

3



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1331 Pennsylvania Avenue, NW, Suite 520N

Washington, DC 20004-1710

POCAHONTAS COAL COMPANY,
LLC

Contestant,

CONTEST PROCEEDING

Docket No.: WEVA 2014-395-R
Order No.: 3576153; 12/19/13

v.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

Respondent.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

CIVIL PENALTY PROCEEDING

Docket No.: WEVA 2014-1028
Docket No.: WEVA 2015-854

Petitioner

v.

POCAHONTAS COAL COMPANY,
LLC

Mine ID No.: 46-08878
Mine: Affinity Mine

Respondent. Commission

POCAHONTAS COAL COMPANY, LLC'S RESPONSE TO COMMISSION'S JULY 19.
2018 ORDER

Pocahontas Coal Company, LLC ("Pocahontas"), by and through its undersigned

counsel, responds to the Federal Mine Safety and Health Review Commission's ("Commission")

July 19, 2018, order as follows:

On July 26, 2018, the Secretary of Labor ("Secretary") filed a Response to the

Commission's July 19, 2018, Order. In his Response the Secretary elected to remove the seal

from his July 17, 2018, Response in Support of Pocahontas' Motion to Withdraw Petition for

Discretionary Review and supporting agreement.

13137901v1



Given the Secretary's position, and Pocahontas' desire to move this matter forward,

Pocahontas agrees to lift its request to seal its complete July 10, 2018, filing. Pocahontas believes

the parties' current positions collectively remove the seal issue from further consideration in this

matter.

Accordingly, Pocahontas is providing clean copies of all documents in its July 10, 2018,

filing removing the "under seal" designation. Pocahontas respectfully requests the Commission

rule on its motion.

Respectfully submitted,

POCAHONTAS COAL COMPANY, LLC
Contestant,

BY COUNSEL

s/Jason M. Nutzman
JASON M. NUTZMAN
DINSMORE & SHOHL LLP
707 Virginia Street East
Suite 1300
Charleston, WV 25301
304.357.9938
304.357.0919 (fax)
j ason.nutzmanri~dinsmore.co~n

ROBERT HUSTON BEATTY, JR.
DINSMORE & SHOHL LLP
801 Pennsylvania Avenue, N.W.
Suite 310
Washington, D.C. 20004
202.372.9100
304.296.6116 (fax)

Date: July 26, 2018 robert.beattySN.dinsmore.coin

13137901v1

Z



FEDERAL MINE SAFETY AND HEALTH REV~W COMNIISSION
1331 Pennsylvania Avenue, NW, Suite 520N

Washington, DC 20004-1710

POCAHONTAS COAL COMPANY,
LLC

Contestant,

CONTEST PROCEEDING

Docket No.: WEVA 2014-395-R
Order No.: 3576153; 12/19/13

v.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

Respondent.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

CIVIL PENALTY PROCEEDING

Docket No.: WEVA 2014-1028
Docket No.: WEVA 2015-854

Petitioner

v.

POCAHONTAS COAL COMPANY,
LLC

Mine ID No.: 46-08878
Mine: Affuuty Mine

Respondent. Commission

CERTIFICATE OF SERVICE

I hereby certify that a copy of the forgoing POCAHONTAS COAL COMPANY,

LLC'S RESPONSE TO COMIVIISSION'S JULY 19, 2018 ORDER upon the parties on the

26th day of July, 2018, via FMSHRC e-filing and electronic mail (where indicated) to:

Lisa M. Boyd
Executive Director

Federal Mine Safety and Health Review Commission
1331 Pennsylvania Avenue, NW, Suite 520N

Washington, D.C. 20004-1710

13137901v1
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The Honorable Margaret A. Miller
Administrative Law Judge
Federal Mine Safety and

Health Review Commission
721 19th St., Suite 443

Denver, Colorado 80202-2500

Ed Waldman
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
«aldman.edward(d~.dol. Gov

s/Jason M. Nutzman
Jason M. Nutzman

13137901v1
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FEDERAL NIINE SAFETY AND HEALTH REVIEW COMNIISSION
1331 Pennsylvania Avenue, NW, Suite 520N

Washington, DC 20004-1710

POCAHONTAS COAL COMPANY,
LLC

Contestant,

CONTEST PROCEEDING

Docket No.: WEVA 2014-395-R
Order No.: 3576153; 12/19/13

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

Respondent.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

CIVIL PENALTY PROCEEDING

Docket No.: WEVA 2014-1028
Docket No.: WEVA 2015-854

Petitioner

v.

POCAHONTAS COAL COMPANY,
LLC

Mine ID No.: 46-08878
Mme: Affinity Mine

Respondent. Commission

MOTION TO WITHDRAW PETITION FOR DISCRETIONARY REVIEW

Pocahontas Coal Company, LLC ("Pocahontas"), by and through its undersigned

counsel, and pursuant to Federal Mine Safety and Health Review Commission ("Commission")

Procedural Rule 10, 29 C.F.R. § 2700.10, and Commission Procedural Rule 11, 29 C.F.R.

§ 2700.11, hereby moves for an order granting its Motion to Withdraw Petition for Discretionary

Review as more fully set forth below.

i 3o~o2s i~2



INT~OT~UCTION

On October 24, ?013, the Mine Safety and Health A.~ministration ("MSHA") issued

Section 104(e)(1) Written Notice Number 7219153 ("POV Notice") to Pocahontas' Affinity

Mine alleging a pattern of violations ("POV") existed at the mining operation. MSHA issued the

POV notice pursuant to Section 104(e)(1) of the Federal Mine Safety and Health Act of 1977

("Mine Act") (30 U.S.C. ~ 814(e)(1)). On December 31, 2015, Pocahontas filed with the

Commission a Petition for Discretionary Review ("PDR") pursuant to Commission Procedural

Rule 70 (29 C.F.R. ~ 2700.70). This PDR related to the POV Notice and two decisions issued by

Administrative Law Judge on November 3, 2015 and December 24, 2015.

The parties have now negotiated a compromise of this matter and have agreed to resolve

the issues raised in Pocahontas' PDR and the related briefs before the Commission. Accordingly,

Pocahontas respectfully moves the Commission for an order granting its Motion to Withdraw

Petition for Discretionary Review and states each party will bear its own costs and fees in these

proceedings. A copy of the Settlement Agreement is filed separately to this motion as Exhibit 1.

Counsel for Pocahontas has informed counsel for the Secretary of its intent to file this motion.

ARGUMENT

Pocahontas seeks to withdraw its PDR based entirely on the terms of the Settlement

Agreement between the parties. Commission Procedural Rule I1 provides that "[a] party may

withdraw a pleading at any stage of a proceeding with the approval of the Judge or the

Commission." See 29 C.F.R. § 2700.11; see also Fed. R. App. P. 42(b) (noting in part that "[a]n

13070281v2
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appeal may be dismissed on the appellant's motion on terms agreed to by the parties or fixed by

the court").l

Commission precedent sets forth the right of a party to request pernussion to withdraw its

petition for discretionary review. See Speed Mining, Inc., 27 FMSHRC 286 (Mar. 2005)

(granting motion to withdraw petition for discretionary review filed pursuant to Commission

Rules 10 and 11); Newmont Gold Company, 21 FMSHRC 564 (June 1999) (granting motion to

withdraw as it neither disturbed the holdings of the judge nor the penalties assessed); Thunder

Basin Coal Company, 1996 WL 354599 (June 1996) (granting unopposed motion to withdraw

petition for discretionary review); RNS Services, Inc., 18 FMSHRC 115 (Feb. 1996) (granting

unopposed motion to withdraw petition for discretionary review); Jim Walter Resources, Inc., 9

FMSHRC 390 (Mar. 1987) (granting unopposed motion to withdraw petition for discretionary

review and to dismiss proceeding); Russell Collins and Virgil Kelley, 5 FMSHRC 1671 (Oct.

1983) (granting motion to withdraw petition for discretionary review).

The Commission has also recognized that a proceeding "no longer presents] a justiciable

controversy" and "[a] case is moot when the issues presented no longer exist or the parties no

longer have a legally cognizable interest in the outcome." See Brent Roberts, 20 FMSHRC 1245,

1247-48 (Nov. 1998); see also You~hio~henv &Ohio Coal Company, 7 FMSHRC 200 (Feb.

1985) (fording adequate reason to grant motion to dismiss proceeding filed by Secretary after

petition for discretionary review filed by operator when "there is no longer a true adversarial

contest suitable for judicial resolution")

1 Commission Rule 1(b) provides that Federal Rules of Civil Procedure and Federal Rules of
Appellate Procedure shall apply "so far as practicable" in absence of applicable Commission
rules. See 29 C.F.R. § 2700.1(b).
i 3o~ozs ~ ~z

3



CONCLUSION

For the reasons set forth above Pocahontas requests that the Commission issue an order

granting its Motion to Withdraw Petition for Discretionary Review.

Respectfully submitted,

POCAHONTAS COAL COMPANY, LLC
Contestant,

BY COUNSEL

s/Jason M. Nutzman
JASON M. NUTZMAN
DINSMORE & SHOHL LLP
Huntington Square, 900 Lee Street
Suite 600
Charleston, WV 25301
304357.9938
304.357.0919 (fax)
j ason. nutzman(~dinsmore. com

ROBERT HUSTON BEATTY, JR.
DINSMORE & SHOHL LLP
801 Pennsylvania Avenue, N.W.
Suite 310
Washington, D.C. 20004
202.372.9100
304.296.6116 (fax)

Date: July 10, 2018 robert.beatty a~dinsmore.com

i 3o~oza i ~2



FEDERAL MINE SAFETY AND HEALTH REV~W COlVIlVIISSION
1331 Pennsylvania Avenue, NW, Suite 520N

Washington, DC 20004-1710

POCAHONTAS COAL COMPANY,
LLC

Contestant,

CONTEST PROCEEDING

Docket No.: WEVA 2014-395-R
Order No.: 3576153; 12/19/13

v.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

Respondent.

U.S. SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

CIVIL PENALTY PROCEEDING

Docket No.: WEVA 2014-1028
Docket No.: WEVA 2015-854

Petitioner

u

POCAHONTAS COAL COMPANY,
LLC

Mine ID No.: 46-08878
Mine: Affinity Mine

Respondent. Commission

CERTIFICATE OF SERVICE

I hereby certify that a copy of the forgoing MOTION TO WITHDRAW PETITION

FOR DISCRETIONARY REVIEW upon the parties on the 10th day of July, 2018, via

FMSHRC e-filing and electronic mail (where indicated) to:

Lisa M. Boyd
Executive Director

Federal Mine Safety and Health Review Commission
1331 Pennsylvania Avenue, NW, Suite 520N

Washington, D.C. 20004-1710

i 3o~ozs i ~z
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The Honorable Margaret A. Miller
Administrative Law Judge
Federal Mine Safety and

Health Review Commission
721 19th St., Suite 443

Denver, Colorado 80202-2500

W. Christian Schumann
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
schumann.walter(cr~,dol. arov

Ed Waldman
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
waldman.edward(n~dol. o~v

Jason Grover
Office of the Solicitor

U.S. Department of Labor
201 12th Street —Suite 500

Arlington, Virginia 22202-5450
~rover.jason(a dol.gov

s/Jason M. Nutzman
Jason M. Nutzman

13070281 ~/L
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AGREEMENT

1. This Agreement is being entered into between Pocahontas Coal Company LLC
("Pocahontas") and the Mine Safety and Health Administration ("NISHf1") on June 29,
2018 (eoilectively "Parties").

2. The Panties have agreed to end. the matter currently pending before the Federal Mine Safety
and ~Iealth Review Commission ("Commission"} in Pocahontas Coal Company, LLC v.
~I.S Secretary of Laboj, Mine Safety and Health Admfnistration (11~SHA), WF,VA .2014-
3~S-R, et. al. ("the Proceeding").

3. By entering into this Agreement Pocahontas hereby agrees to file with the Commission a
Motion to Withdraw Appeal in the Proceeding.

4. In exchange :for Pocahontas ding a Motion to Withdraw Appeal in the Proceeding, and the
Commission's issuance of a full, clear, and unambiguous dismissal of the Pzoceeding,
MSHA agrees to irrunediately terminate Notice. of Pattern of Violations Number 7219153
issued. at the Affinity Mine on October 24, 2013, and provide prompt written
acknowledgment of the same to Pocahontas.

5. "I'he Commission's refusal to fully dismiss the Proceeding renders this f~greement null. and
void and the par#ies sha11 be returned to their original positions in the Proceeding, prior to
entering this agreement, to include waiting on consummation of Pocahontas' appeal before
the Commission, any remand or direction by the Commission, or any additional appeals tc~
the United States Count of Appeals and beyond.

6. The Parties will bear their own attorney's fees. aid litigation expenses for the Proceeding.

7. TI~e Parties agree to keep the contents of this Agreement confidential Until such time as the
Commission issues a full, clear, and unambiguous dismissal of the Proceeding.



8. The parties agree to execute this A~•eernent in Counterparts.

Robert H. Beatty, Jr., Esq.

Jason M. Nutzman, Esq.

Attorneys for Pocahontas Coal Co., LLC

I ul A. Konstanty
Vice President and Gene

United Coal Company I

Kate O. Scannlain
Solicitor of Labor

April E. Nelson
Associate Solicitor

Ali A. Beydoun
Coansel, Appellate Litigation

Edward Waldman
Attorney

Attorneys for the Secretary of Labor,
Mine Safety and Health
Administration



S. The parties agree to execute this Agreement in Counterparts.

Robert H. Beatty, Jr., Esq.
Jason M. Nutzman, Esq.
Attorneys for Pocahontas Coal Co., LLC

Paul Konstanty, Esq.
General Counsel
United Coal Company

Kate Q. Scannlain
Solicitor of Labor

April E. Nelson
Associate Solicitor

Ali A. Beydoun
Coun • ], Appellate Litigation

Edward Waldman
Attorney

Attorneys for the Secretary of Labor,
Mine Safety and Health
Administration



8. The parties agree to execute this Agreement in Counterparts.

a

~~~-;

Robert H. Beatty, Jr., Esq.

Jason M. Nutzman, Esq.
Attorneys for Pocahontas Coal Co., LLC

Kate O. Scannlain

Solicitor of Labor

April E. Nelson
Associate Solicitor

Paul Konstanty, Esq.
General Counsel
United Coal Company

Ali A. Beydoun
Counsel, Appellate Litigation

Edward Waldman
Attorney

Attorneys for the Secretary of Labor,
Mine Safety and Health
Administration



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N

WASHINGTON, D.C. 20004-1710

SECRETARY OF LABOR, ~ p +~~
MINE SAFETY AND HEALTH Q '~ V
ADMINISTRATION (MSHA) Docket Nos. WEVA 2014-395-R

WEVA 2014-1028
v. WEVA 2015-854

POCAHONTAS COAL COMPANY, LLC

BEFORE: Althen, Acting Chairman; Jordan, Young, and Cohen, Commissioners

ORDER

BY: Althen, Acting Chairman; Jordan and Young, Commissioners

These cases involve a notice of contest and two civil penalty proceedings arising under
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (2012). On December
31, 2015, Pocahontas Coal Company, LLC ("Pocahontas") filed a petition for discretionary
review ("PDR"), which the Commission granted. On July 10, 2018, Pocahontas filed a motion
to dismiss its PDR. On July 17, 2018, the Secretary of Labor filed a response in support of
Pocahontas' motion.

Upon consideration of Pocahontas' motion and the Secretazy of Labor's response, the
direction for review issued by the Commission is hereby VACATED and Pocahontas' appeal is
DISMISSED. The Administrative Law,J~dge's summary decision is final and unappealable.~

~ These pleadings were initially labeled "under seal." In an Order issued on July 19,
2018, the Commission directed the parties to explain why the documents had been designated as
such. The Secretary's response explained that he had been unawaze that Pocahontas was going
to file its motion under seal and did not believe there was any reason for such designation.
Pocahontas agreed to lift its request to seal its prior filing.

<~.~.G .~ Lia
William I. Althen, Acting Chairman



Commissioner Cohen, dissenting:

Although Po~~hont~.s Coal Company's motion to the Commission nominally seeks
merely to withdraw the operator's appeal of this matter and gain dismissal of the proceedings,
the parties' filings make cleaz that Pocahontas's request is part of a broader agreement in which
the Secretary of Labor ("Secretary") seeks to unilaterally relieve Pocahontas's Affinity Mine of
its pattern of violations designation. Such a settlement is directly contrary to the express
language of the Mine Act and the Secretary's own regulations, and approving the settlement only
provides cover for an unlawful agreement by the current administration. I dissent.

I.

Section 104(e) of the Mine Act, 30 U.S.C. § 814(e), sets forth the provisions for the Mine
Safety and Health Administration's ("MSHA's") issuance and termination of a notice of pattern
of violations ("POV"). ~ Pocahontas Coal Co., 38 FMSHRC 176, 177 (Feb. 2016). Under those
provisions, if an operator has demonstrated a pattern of violating mandatory health or safety
standazds, MSHA inspectors "shall issue an order" withdrawing miners from the area affected by
any discovered significant and substantial ("S&S") violation.Z 30 U.S.C. § 814(e)(1). Section
104(e)(3) provides the method by which a mine may exit from the POV provisions:

If, upon an inspection of the entire coal or other mine, an
authorized representative of the Secretary finds no violations of

1 Section 104(e)(1}provides:

If an operator has a pattern of violations of mandatory health or
safety standards in the coal or other mine which aze of such nature
as could have significantly and substantially contributed to the
e~~.:ss w*:~ e#~ect of ~~al ~r ~tl:~r ms::e heath or S^ufS~`,~ ~?3.?^ui'~S~ h~
shall be given written notice that such pattern exists. If, upon any
inspection within 90 days a$er the issuance of such notice, an
authorized representative of the Secretary fords any violation of a
mandatory health or safety standard which could significantly and
substantially contribute to the cause and effect of a coal or other
mine safety or health hazard, the authorized representative shall
issue an order requiring the operator to cause all persons in the area
affected by such violation ... to be withdrawn from, and to be
prohibited from entering, such area until an authorized
representative of the Secretary deternunes that such violation has
been abated.

30 U.S.C. § 814(e)(1).

` An "S&S"violation is a serious violation which is "of such nature as could
significantly and substantially contribute to the cause and effect of a coal or other mine safety or
health hazard." 30 U.S.C. § 814(d)(1).



mandatory health or safety standards that could significantly and
substantially contribute to the cause and effect of a coal or other
mine health and safety hazard, the pattern of violations that
resulted in the issuance of a notice under paragraph (1) shall be
deemed to be terminated and the provisions of pazagraphs (1) and
(2) shall no longer apply.

30 U.S.C. § 814(e)(3). The Secretary's regulations on termination of a pattern of violations
notice effectively repeats the statute. See 30 C.F.R. § 104.4(a); Pattern of Violations, 78 Fed.
Reg. 5,056 (Jan. 23, 2013) ("The final POV rule ... [m]irrors the provision in the Mine Act for
termination of a POV.").

II.

In this case MSHA notified Pocahontas that a pattern of violations existed at its Affinity
Mine pursuant to section 104(e) of the Mine Act, and issued Written Notice No. 7219153 on
October 24, 2413. The Notice charged two separate patterns. One of the alleged patterns
included 24 sepazate S&S roof and rib support citations and orders issued within the preceding
12-month period. The other alleged pattern included 16 separate S&S citations and orders
involving emergency preparedness and escapeway hazards issued within the preceding 12-month
period. Sec'y Memo of Point & Auth. in Support of Mot. for Part. S.D. at 14-15, 24.

MSHA began issuing withdrawal orders pursuant to section 104(e) of the Mine Act, and
these were contested by Pocahontas.3 Pocahontas filed a motion for summary decision and the
Secretary filed a motion for partial summary decision. On November 3, 2015, a Commission
Judge issued an "Order Denying Pocahontas' Motion for Summary Decision and Granting the
Secretary's Motion for Partial Summary Decision." 37 FMSHRC 2654 (Nov. 2015) (ALJ). The
Judge found that the Secretary had proven the existence of a pattern of violations at the unity
Mine, and upheld the validity of POV Written Notice No. 7219153. Id. at 2673. After the Judge
issued a subsequent Summary Decision affirming two section 104(e) orders predicated on the
POV notice, the Commission granted Pocahontas's petition for discretionary review. Then, after
the case was fully briefed, Pocahontas submitted its "Motion to Withdraw Petition for
Discretionary Review", which included —and was expressly dependent on the approval of — a
proposed settlement agreement between Pocahontas and the Secretary.

The parties' settlement agreement in this matter provides:

4. In exchange for Pocahontas filing a Motion to Withdraw
Appeal in the Proceeding, and the Commission's issuance of a full,
cleaz, and unambiguous dismissal of the Proceeding, MSHA agrees
to immediately terminate Notice of Pattern of Violations Number
7219153 issued at the Affinity Mine on October 24, 2013, and

3 Pocahontas also directly contested the issuance of the POV notice itself, but the
Commission ruled that it does not have jurisdiction to review a direct challenge to a POV notice
independent of a section 104(e) withdrawal order. Pocahontas, 38 FMSHRC at 185.



provide prompt tivritten acknc~~utedg~;rnent of the sarcze tc~
.Pocahontas.

Pocahontas Iv1ot. at E<Y. 1. The motion makes nv mention ~f the statufiory ~rt~vision for obtaining
relief from a PTV notice. The Secretary's response in support of Poea}~tantas's oration .is
similarly silent toward the law's plain requirement that Pocahontas pass an i~ispection free of any
S&S citations before it can be relieved of the P(?V designation. There is na indication that
PocahonCas's Affinity Mine lzas received s~ich a clean inspection.` Rather than providing. a clear
indication to the Cumrnission that the parties are. proceeding; 4vithin the ~rame~~ork of the Mine
pct, the parties attempted to shield their actions from t11e public by initially filing; pleadings
before us in secret (i.e., "under seal").

III.

Lacking any evidence that Pncahontas's ~:tti~~ity iVline has passed an entire inspection
without receiving any Sr3cS citations, rl~e parties' settlement agreement is legally unsupportable.
Congress directed that when a mine is in P(~V status, ̀`a r~vithdrawai order shalt h~ issated" for
"any violation a~ a mandatory health or sale y standard'' that is S&5. 30 U.S.C. ~ 814(e)(2)
(emphasis added). The plain. meaning of this language, cotnbineci with the express enumeration
of the method by wl~ieh ~n operator may exit fmm t11e F(~V provisions, for~cic~$e5 other atirenu~s
of relief.

The legislative history supports this plain reading ofthe lan~ua~e. T'he Senate Report an
the Mine Act explains that an operator that has received its first withdrawal order fiom the PC3V
provisions "is subject to the issuance of further [POV] ~~ithdrawal orders until ~n inspection of

I1ldeeci, MSH~'s Mine Data Retrieval system indicates That federal mine inspectors
issued section 104(e)(~) withdrawal orders for S~cS vioiatians at the Affinity i~rtine in August
2Q18. See MSHA, ~t~Iif~e Data Retr-€~vcrl ~Sustc~rra: s4~Tine C'ilatic~ns, C?rcler~s, ctnet Safegztarc~s,
l~tt~s,l,'ari~~eb.ms~a.~avldrsl~LSY~'Vl net~ction.~~~t~ (searchable by mini nam~)-

' Although courts may pia~e documents tiled with them ~rnder seal to protect sensitive
itlCormati~n, :federal courts have recognized the common law right of public access to public
records and documents, including judicial records. See ~~ixan 1~, Wegner Cvtfrmarnicatians, .Inc.,
435 U.S: 589, 597—~~ { 1970. Such access is critical la allow ttie public and the press to keep a
watchful eye on the workings of public agencies. Here, Pocahontas filed its' Motion to Withdraw
Petition for Discretion~~uy Eteview publicly, but lh~ motion staCed, "[a] copy of the Settlement
E~greement is filed separately under seal to this matia~i as Exhibit I ." Mat. at 2. A week later
tt~z Commission receiued the "Secretary's Response in Support of Pocahontas' Motion to
Withdraw Petition for Discretio~~ary Review", on which was imprinted. "*CI.LED UNDER
SEAL*". Llpcan receipt afthe parties' filings in this rn~~tter, the Commission issued an order
directing the parties to "explain how s~alin~, chose pleadings is consistent with Cnn~ressional
intent that settlements under the Federal Kline Safety and.. Health Act of 1977 take place with
sul:~cient transparency so that the public tivill be ativare of the process." Juiy 19, 2018 Ord. at I.
In response, the 5~cretary a~~d PacahUntas filed pleadings remouin~ tine "under seal" desi~ation
from their previous filinbs. I~leither Pocr~(iontas nor tl~e Secretary have ever explained or
attempted to prt~vide justilicaiian for their attempt to shield the S~ctlement A~xeeinent from the
public iii a cloak of secrecy.



the mine in its entirety discloses no violations of any safety and health standards which could
significantly and substantially contribute to the cause and effect of a mine health or safety
hazard." S. Rep. No. 95-181, at 32-33 (1977), reprinted in Senate Subcomm. on Labor, Comm.
on Human Res., Legislative History of the Federal Mine Safety and Health Act of 1977 at 620-21
(1978) ("Legis. Hist. ").6 The report further elaborates that section 104(e)(3) requires "an
inspection of the mine in its entirety in order to break the sequence of the issuance of orders."
Id. at 622.

Congress limited the method for ending POV status for good reason. In enacting the
pattern of violations provisions, Congress provided the Secretary with its most powerful tool for
protecting the lives of the nation's miners. Congress explicitly recognized that the POV
provisions were necessary to "provide an effective enforcement tool to protect miners when the
operator demonstrates [its] disregazd for the health and safety of miners through an established
pattern of violations." Id. at 620. Congress thus recognized that the POV designation was
necessary to ensure compliance with safety regulations at those mines where the other tools in
the Mine Act's graduated enforcement scheme proved insufficient to curb an operator's
dangerous behavior. The POV designation signals to an operator that "the mere abatement of
violations as they are cited is insufficient." Id. at 621.

Congress determined such a powerful enforcement tool was necessary after the
investigation of the 1976 Scotia mine disaster revealed that the mine had a recurring history of
violations that the existing enforcement scheme had failed to address. Id. at 620. But for 35
years, MSHA utterly failed to successfully exercise its authority under the POV provisions. See
78 Fed. Reg. at 5,058 (Jan. 23, 2013). The Secretary did not even issue regulations
implementing the POV provisions until 1990. See Pattern of Violations, 55 Fed. Reg. 31,128
(July 31, 1990). The 1990 rule contained gaping holes. It counted only citations that had
become final orders of the Commission. 30 C.F.R. § 104.3(b) (1990). And when screening of
the final orders identified mines that had a pattern of disregarding safety regulations, MSHA first
provided those chronically unsafe operators with warning letters of their "potential" POV
("PPOV") and an opportunity to improve prior to receiving a POV notice. 30 C.F.R. § 104(a)
(1990); 78 Fed. Reg. at 5,058. As described below, unscrupulous operators such as Massey
Energy manipulated the system, putting profit above the safety of their miners.

Following the disasters at the Sago, Dazby, and Aracoma mines in 2006, MSHA began to
develop new screening criteria to better identify mines with recurring safety issues. Even then,
however, enforcement of the POV provisions was completely ineffective. After the catastrophic
explosion at the Upper Big Branch Mine in Apri12010, the Secretary's Office of Inspector
General ("OIG") conducted a performance audit to evaluate MSHA's implementation of the
pattern of violations authority conferred under section 104(e) of the Mine Act. The results of the
audit were distinctly summarized in its title: "In 32 Years MSHA Has Never Successfully
Exercised Its Pattern of Violations Authority." U.S. Dept of Labor, O.I.G. Report No. OS-10-
005-06-001. The OIG Report stated that during the 32 years since passage of the Mine Act,

6 In contrast, the legislative history makes clear that Congress intended to give the
Secretary "broad discretion in establishing criteria for determining when a pattern of violations
exists." Legis. Hist. at 62I.



i~ISHA had only ance issued. a POV notice to an operator. 1d at 2. In tl~al «ne instance, the
Commission subsequently n~ociified same of the citations and orders on which tl~e POV notice
L~vas based, and as a result, MSH~-1 did not enforce the order. Icl at 4. The report inctuded
severat recommendations, the first of which was: "E~~aluate the appropriateness cif eliminating or
modifying limitations in the current regulations, incl~idin~ the use of only final orders in.
determining a pattern of violations and the issuafice ofa wanling notice prior to ex~rcisin~; POV
authority." Icy at 2~, see also Bt~or~y ~t~lif7ing; Inc., 36 ~ V15HRC 2027, 2030 (Aug. Z014).

The cogency of the OIG Report is illuslratecl by tll~ Mine Act enforcement history
leading up to the deadly cxplasinn at ivlassey Energy's Upper Bid Branch iV1in~. As noted by
Commissioner Young Ind me in I3f•ody ~~tining; 36 FMSIIR~ at 204a-4I n. l 1, in 2007 MSHA
put Upper Big Branch on a 1'PUV because its S&S rate was 11.6 per 1 DO inspectic~xl hours. TIle
t~~ine then got an imprc~vemenfi plan, and lowered its S&S rate. to 5.6 per 1QO inspection
hours. Since this was a greater than 30°lo reduction,ll~SHA withdrew the PC3V thxeat pursuant to
tl~e then-existing regulations. With tl~e threat done, tli~ mine's S~c5 rate went back up.~ Thus,.
Upper Big Branch mana~ernent evaded a pattern oEviolations notice by bringing down its rate of
S&S vinlatiQns after receiving a I'I'OV and achieved removal from that status. Ifi then reverted.
to its prior behavior, incurring an cYcessive number of S~cS violations after the P()V threat vas
lifted. If mana~~ment had the ability to drarn~ticall}~ reduce the rats of S8~S viaiatians it
obviously had the ability to maintain a reduced level. It chose not to do so, and thus endangered.
the lives of miners. Tl~e deaths Qf 29 miners ~rould probably have been avoided of the Secretary
had enforced the pattern at violations provisions of the Ivlin~ Act as Congress intended.

The Upper Big. Branch disaster and the subsequent C~IC~ Report- compelled the Secretary
ko amend its PQV re~ul~tions to close the loophole opertitnrs h<~d relied upon tc~ evade a PC?V
notice. With the changes in 2013, MSHA finally established an effective implemenkatiQn of the
F'QV regulations, screening mines on an open database and considerin ;all of an aperaivr's
pending S8~S citations.`'

` In t11e next scxeenin~ cycle, Upper Bid; Sr~ncl~ ~~vauld leave received anot~~~r PPO~
notice except for an i~1SHF1 computer error. U.S. I7ep't of Labor, Infernal Itevi~w o'[ MSHA's
Actinns at the Upper Bid Brauc;h Mine-South, Perfarmarzce Coal Co:, ~t 56-57 (liar. C~, ?01 ̀?),
(~t~s:l/tiv~v~c•.rnsha.<7c~vi P~;rfc~rrnanceCcralitl~i ~3lntcrnalFt~vie~rfUBi3lntern~tlReve~vRe}~~~df.

`~ The mine's former superintendent pled guilty to conspiring to hide safety violations
from MSI~3A insgectc3rs, and. ~1~lassey .Energy's chief executive ultimately lvas can;reefed of
eonspi.rin~ to ~~viilfully triolate !nine safety regulations. G'.~S w. 131crnkenship,:846 Fad b63, bbb-
67 (4tti Cir, ?017).

" The Commission .his ai'tirmed the key ~s~ects of the Secretary's updated POV
regulations. 131•ody ~Lliniti~, 3G FMSHRC at 2Q~~ (holding that I'OV regula~ion~ are facially
vllid), uPPecrl dismissed, iVa. 14-1171 (D.G. Cir. Nov. 2, 2015); ~rc~cty ~~Iinr`ng, LLCM,
37 FM5HRC 1.91.4, 19?4 (Sep. 2t} I 5) (finding the Secretary's implementing rc~uiations and
definition of"pattern" consistent wifh section 1 Q~(e) of the Ivf ine Act}.
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IV.

The P(JV screening criteria are extremely restrictive, a~1d caph~r~ only a handful of
mii2es. But, because of t~~eir deterrent effect, the positi~~e impact on mine iradus[ry safety has
been much broader, with a sharp reduction in the nt~mb~r of fatal ~tr olations and S&S violations
end an even sharper drop in the number of aperaCars that chronically violate safety standards,
News Release, Mine Safety and Heath Administration, vISI-~A Chief Pattern of Viatations
Reforms Flave made :Mines Safer (()ct. 2, 2014), ttttps:liw'+n<~v.cioJ.~c~v/neti~rs~ooxnirel~~scs/msh~/
msha2Q 141867. At last, vigorous enfarcement of the PQV provisions as Congress intended. has
had. the intended effect of reducing the number of tl~~ violations that are most dangerous to
miners.

In releasing the Affinity 11~1in~ Crom its POV notice ~viffiout Pocahontas first satisfying the
statutory requirement of an S&S-free inspecCian, the Secretary threatens to Undermine fhe
positive impact of these now-effective FOV regulations. Abandoning the POZI regulation's strict
application sends the dangerous message that air operator who has chronically disregarded
safety, thus gaining an unfair advantage over safer campetitflrs in the process, may' nevertheless
obtain reprieve from the Mine Act's heaviest sanctions by the grace of a friendly administration
no Ianger committed to enforcing tl~ase sanctions. ̀ I`Iaat message endangers miners. Already in
2fl17, we witnessed deaths among coal miners alearl~J double from 201 ~ despite sagging acti~rity
in fhe mining industry. ~5'ee U.S. Dept ofLabar, MSHA, 2018 Camparison'af Rear-to-Date and
"Total Fatalities for M/IVM &Goal (Jun. 5, 2018), hops:/l~.rh~veb.mshtt.~;ov/stats/daily-bar-
chart.pdf.

The Secretary's illicit reconsideration of Pc~cahontas's PQV status is not the only threat to
undermine the current PQV re~ulatio~~s. T'or over a year, the administration has engaged in
settlement r~e~;otiations with mining indusfry groups chatlen~ing the Secretary's POV
rulemaking. Sc~e l~lzio Goal ~1ss'n v. Perez, No. 2:1~-cv-26 6 (S.D. Ohio May y, ?017) (order
granting; slay ~f proceedings for parties to engage in settlement negotiations}. Any settlement
that alters the k~v el~menCs of the current POV re~;ulatic~zls could again relegate those critical
provisions at the Mine Act to dormant status.

I reca~i~ize that the PUV notice has been. in et'fect at Pocahantas's At:tinity Ivline for five
years. Reasonable minds may disagree over ~~hether the enhanced enforcement for such a period
oPtime is sufficient and withdrawal ~f the POV notice a~prc~priate. But that is a question of
policy, which is a matter far Congress to determine. Cif enacting the Mine Act, Congress did npt
allow for such a discretionary reprieve.14 If the Secret~r~! wishes to alter tt~e terms of tl~e Mine

~~ "T'he Secretary su~~ests that the termination c~fi a FC?~~ notice is committed to leis
discretion, and therefore not subject fia review. Sec'y Resp. to Mot. to Witllriraw I'DR aC 1-2.
However, this matter is within. the juri:;diction of the Ca~nmissi~n by virtue of the pending appeal
From the J~id~e's Decision. Moreover, although an agency's decision not to take enforcement
action may he presumed iinniune t'roixi judicial review, "pre~umptiv~ly unz•c;viewable"
expressions of prosecutorial discretion nonetheless "may be retautted where tIle substantive
statute has provided guidelines tar ti~~ a;eFlcy to fo11Qw in exercising its enforcement powers."
Heckler v. (~'hcr~zey, =~70 U.S. 821, X31-3a (1985}, "1'he ~~lain lan~ua~e and statutory history of
the Kline Act. male clear that the Secretary here cannot refuse to issue v~ithdrawal orders far



Act, he may propose such changes to Congress where the issue may be debated and considered

in the public eye. Such dramatic deviations from the plain meaning of the law should not be

attempted in discrete f lings made "~~.nder seal" before the Commission.

In passing the Mine Act, Congress declared that "the first priority and concern of all in

the coal or other mining industry must be the health and safety of its most precious resource—the

miner." 30 U.S.C. § 801(a). In seeking to abandon the POV provisions at the Affinity Mine, this

administration threatens to subvert the first principle of the Mine Act.

The de facto settlement of this matter directly conflicts with the plain language of section

104(e) of the Mine Act. As an independent agency charged with reviewing enforcement actions

brought by the Secretary, this Commission should not assent to such an illegal act. To the extent

that the Commission's dismissal of these proceedings provides cover to the administration's

corrupted reading of the law, I dissent.

ter, C,~C~_

Robert F. Cohen, Jr., Commissioner

S&S violations at a mine that has been placed on a POV notice and has not yet passed a full
inspection without the issuance of an S&S citarion.
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Bloomberg News

Coal Company's Pattern of Violations Likely Sent Back to 1ud~e
A judge will likely have to reconsider a notice of pattern ~f violations allegation brought by the federal mine

safety regulator against Pocahontas Coal Co.

Bloomberg iVews

July 13, 2017

Coal Company's Pattern of Violations Likely Sent Back to Judge

Sy Lars-Eric Hedberg

A judge will likely have to reconsider a notice of pattern of violations allegation brought by the federal mine

safety regulator against Pocahontas Coal Co.

A notice of pattern of violations could prove serious if the Mine Safety and Health Administration finds a

significant and substantial violation at the mine within 90 days of the notice, because the agency would issue a

withdrawal order shutting down the mine.

The Dodd-Frank Act requires mining companies to include information about mine safety and health, such as

notices of a pattern of violations or the potential to have a pattern of violations under the Mine Act, in

quarterly and annual reports they file wi#h the Securities and Exchange Commission.

Although they weren't in complete agreement, three members of the Federal Mine Safety and Health Review

Commission said in a July 13 meeting that an administrative law judge incorrectly ruled the Department of

Labor proved a pattern violations existed at Pocahontas' Affinity mine in West Virginia. They would vacate the

judge's grant of summary decision (Pocahontas CoaC Co. v. Sec'y of Labor, FMSHRC, No. WEVA 2014-395-R,

meeting 7/13J17 ).

PaV Criteria, Issuance Challenged

1V15HA adopted its new pattern of violation rule in January 2013 and two screening criteria in March. The

agency conducted a computerized screening of 14,600 mines under its jurisdiction from September 2012

through August 2013 and concluded the mine met one of criteria because, among other things, at least 50

citations were designated significant and substantial—and a quarter of these were the result of high

negligence or reckless disregard.

A pattern of uialation panel of senior MSHA employees determined a corrective action plan submitted 6y the

company was insufficient as mitigation, and recommended a notice be issued. Attorneys and inspectors

identified two patterns of violations-24 S&5 violations contributing to roof and rib hazards and 16 5&S

violations contributing to emergency preparedness and escape way hazards during the preceding year. Ts~vo of

these were later modified to non-S&S.

MSHA issued the notice to Pocahontas in October 2013. Administrative law Judge Margaret A. Miller found

that the procedures were adequate and the department proved a pattern of violations.

full Adjudication Needed

Commissioner Robert Cohen said MSHA did not abuse its discretion in issuing the notice, but that he was

inclined to remand so the department can prepare a case with qualitative components, aligning wiih review

commission precedent.



Under 30 C.F.R. 104.2~a), other information that demonstrates a serious safety or health management

problem at the mine and mitigating circumstances are among factors M5HA reviews in deciding whether a

mine has a pattern.

"Maybe a certain number of citations by itself is enough as a matter at law, but I'm not sure we want to

approach it this way," he said. "The secretary needs quantitative and qualitative factors. Section 104(e} is

nuclear far the industry."

Commissioner Michael Young said the decision to issue the notice was left to agency discretion, but he would

vacate and remand for a hearing to F~ave the matter fu11y adjudicated.

He also said Miller committed prejudicial and reversible error by discussing 11 accidents at the mine in her

opinion, when the secretary had not made a case linking their nature and relationship to the establishment of

a pattern.

Chairman Robert Althen said the eight cri#eria needed to be considered and the secretary bore the burden of

presenting evidence. He also said that he will consider granting Pocahontas' motion for summary decision.

Commissioner Mary I~u Jordan said she would affirm based on the number of citations, which "sustain, support

the pattern."

POV Rule Challenge Pending

the U.S. District Court for the Southern District of Ohio stayed in May a facial industry challenge to the pattern

of violafiions rule to allow mine operators, mining groups, and the agency to negotiate a settlement. Those

discussions are ongoing.

The final rule (78 Fed. Reg. 5055), which is the subject of Pocahontas' as applied challenge, eliminates the

potential pattern of violations notice, which MSHA has used under the 1990 rule to commence the process

that could ultimatQly lead to a notice. Unlifce the previous rule, the new rule also allows MSHA to consider 5&S

citations that are not final orders for purposes of issuing a notice of pattern of violations. MSHA had issued

two-thirds of Pocahontas' S&S citations while the ald the rule was in effect, but they were considered in

MSHA's pattern of violations analysis under the new rule.

Among other things, the plaintiffs in the rule challenge claim that MSHA and the secretary of labor violated

the Administrative Arocedure Act by failing to consider economic implications and the ra#e at which significant

and substantial violations are overturned.

They also allege that the screening criteria amount t4 a legislative rule, and therefore require notice and

comment rulemaking—a pasitian Althen echoed in his discussion.

Dinsmore & Shohl, LLP, Washington and Charleston, W. Va., represents Pocahontas.

The Department pf Labor, Office of the Solicitor, represents the secretary.

hops://www. bna. coat/coal-companvs-pattern-n 73014461716!
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